


ABATEMENT. 


See Pleading, 6. 
“ Attachment, 5, 7 and 8. 


ADMISSIONS. 


1 See Evidence, 10th division. 

J. M. McC. brought suit against S. T. before a justice of the peace, on an assigned 
note executed by 8S. T. The assignment was to M. McC. and defendant was summon- 
ed to answer the complaint of M. McC. Judgment was rendered in favor of J. M. 
McC. Defendant appealed to the circuit court, and entered into an appeal bond to J. 
M. McC. Held, that defendant thereby admitted that plaintiff was as well known by 


the name of J. M. McC. as by the name of M. McC. Thruston v. McClanahan. 521 
See Confessions. 


ADMINISTRATION. 


See Notice 1. 

A. ptesented a claim against the administrator of B. in the county court, and the 
county court giving judgment against him, he took a writ of error from the circuit 
court. The error assigned by the plaintiff in the circuit court was, that he the plain- 
tif) had not filed an affidavit, in pursuance of the 9th eec. of the 4th art. of the ad- 
ministration act. If this be error, though it does not follow from the silence of the 
record, inasmuch as the oath required by the act might have been administered ore 
tenus, and consequently would not appear on the records, it is clearly such an one as 
the plaintiff could not complain of, and only showed that the county court properly 
disallowed the claim. Judgment of the circuit court reversed with costs. Rankin v. 
Perry,admr, - - - - - - : : : 501 
3 See Chancery—Jurisdiction, 3. 

“ Wills, 1. 


AFFIDAVIT. 


See Administration, 2. 
“ Attachment, 1. 


AMENDMENTS. 


Petition in debt. The sheriff’s return stated that he had read the summons to defen- 
dant, but did not state that he hed either read the petition or left a copy, &c. Held, 
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that after judgment by default, the return of the sheriff may be amended, in pursu- 
ance of the 7th and 8th sec. 6th art. of the act respecting pac at law, either in 
the circuit or supreme court. Muldrow v. Bates. - - - 214 
A plaintiff, on an appeal io the circuit court from a jtstice of | the peace, cannot amend 
or alter his cauee of action, after the appeal is filed in the circuit court. Smith v. 
Anthony. - - - - - - - - - 


APPEAL. 


It is no excuse for failing to take an appeal befere a justice, within the ten days allow- 
ed by law, thatthe justice was from home during the time, unless it could be made 
to appear that he was absent during the entire ten pays, and that that was the sole 
cause of the failure. Holt v. Varner. - - . 386 
A. presented a claim against the administrator of B. in the county court, and the coun- 
ty court giving judgment against him, he took a writ of error from the circuit court, 
by which circuit court the judgment of the county court was reversed, and the suit 
remanded. Held, that this decision of the circuit court was such an one as could be 
appealed from. Rankin v. Perry, admr. : - . - - 501 
See Amendments, 2. 

* Justices’ Courts, 9. 


APPEAL BOND. 


Where the security in an appeal bond is a material witness for the appellant, the cir- 
cuit court may order the original bend to be cancelled, and pees ad appellant to sub- 
stitute a new bond. Flournoy v. Andrews. - ° > 513 
The cancellation of the original bond and the substitution of a new one, render the 
security in the original bond a competent witness. - 1b 
Where the security in an eppeal bond isa material witness for the appellant, the cir- 
“cuit court has power, on being satisfied of the materiality of the witness, and on good 


and sufficient security being tendered in lieu of the original security, to cancel the 
original bond, and permit the appellant to file a new one; and it is error in the circuit 
court, in such case, to refuse to cancel the original bond and permit the appellant to 
file'a new bond. Thomas v. Allon. - - : - - - 534 


APPEARANCE. 


See Practice, 14 and 15. 
* Notice, 4. 


ARBITRATION. 


A.& B by an instrument of writing, agreed to submit the matters in difference between 
them to C. & D., as arbitrators. The arbitrators to have power, in case of their disa- 
greeing, to choose a third person or more, if they thought proper, before they entered 
on their duties as arbitrators. he submission was made arule of court. C.& D. not 
being able to agree upon an award, referred the whole matter tothe umpirage of E. F. 
& G., who made the award. Held, that it was not necessary that the arbitrators first 
appointed, should have been sworn, or have eoncurred in the award by signing and 
sealing the same, as required by the act of submission. Seudder v. Johnson, 551 


ASSAULTS AND BATTERIES. 


Bince the act concerning fines, forfeitures, &c., passed February 3, 1837, assaulte and 
batteries are indictable offences. Swearingen v. The State. - . 329 


ASSIGNMENT. 


i See Pleading, ?, 
2 A. assigned to B.the balance due on an obligation given by C. on which there was an 


endorsement of a payment of $179 50. In an action-by B. against A. tor a deficiency 
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in the obligation, it was proved that A. had given C. not only a receipt for the $179 50, 
but also, for $51 90, which last receipt was dated only a few weeks before the assign- 
ment. Held, that it was not necessary for the assignee to recover off the assignor 
the de‘iciency, that he should have first sued the obligor; because such a suit would 
have been in the face of the receipt, which was admitted; and there was no proof 
that the assignee knew of any payments except the one endorsed, and there was a 
very strong presumption that the assignor did. Harmon v. Armstrong. —- 274 
3 Our statute making promissory notes assignable, and authorizing the assignee to sue 
in his own name, makes the assignee the legal owner of the instrument, and canse- 
quently erroneous to institute suit in the name of the assignor for the benefit of the 
assignee. Jeffries v. Oliver, to use of Bryans, - - - - 433 
See Bonds and Notes. 
One of two payees to a note, may assign all his interest in such note to the other 
payee, who may sue as the legal owner of the note. Smith v. Oldham. 483 


ASSUMPSIT. 


See Partnership, lt. 

A. deposited with B. $400, to be used in the purchase of wheat, in case it could be pur- 
chased ata certain price—B. — unable to buy any at the stipulated price, deposit- 
ed the money with one F, and at the same time advised A. of what he had done. Sub- 
sequently, and after A. knew that the money was in F’s possession, subject to his or- 
ders, the money was stolen. Held, that the facts above stated, may be given in evi- 
dence, under the general issue in assumpsit, as releasing the defendant from all lia- 
bility, and that they do not amount to a plea of tender. 

Nor was it necessary to plead specially the deposite, &c. Benson v. Peebles, 132 


See Attachment, 3. 
ATTACHMENT. 


An affidavit, to authorize an attachment, under the act of 1837, must state that the 
affiant has ‘good reason to believe, and does believe, that the defendant is about fraudu- 
lently to dispose of his goods,” &c. Stevenson & Hord v.Roblins. - . 19 
Where an attachment has been sued ont in vacation, in pursuance of the provisions 
of the act of 1837, but no bond filed, as directed by that act, the plaintiff will not be 
allowed, either in vacation, or at the ensuing term of the circuit court, to file his bond 
nune protunc = - - - . - - - - ib 

3 The writ commanded the sheriff to attach the defendant, by his lands, &e., that he 
be and appear at the circuit court, &c., without any clause of summons. Nor did the 
sheriff in his return say any thing of having summoned the defendant. On the hear- 
ing, the attachment, for certain reasons, was dissolved. Held, that there having been 
no summons in assumpsit, the court did not err in diemissing the suit. Bland v. 
Schott. - - - - - - - - - - 213 

4 See Petition in Debt, 8. ‘ 

5 A plea in abatement, filed in pursuance of the act of 1836, concerning attachments, 
puts in issue, not the belief of the creditor in the existence of the facts sworn to, but . 
the existence of the facts themselves. Chenault v. Chapron & Niedelet. 438 

6 See Practice, 14. 

7 Under the act of February 6th, 1837, relating to attachments, it is error in the circuit 
court to dissolve an attachment on motion of the plaintiff, and against the consent of 
the defendant, after plea in the nature of a plea in abatement filed, and proceed to try 
the cause on the plea in bar. Mense v. Osbern. - - - - 544 

8 The act permitting defendant to file a plea in nature of a plea in abatement, seems 
intended to provide a remedy for defendant in case plaintiff should rashly make an af- 
fidavit unfounded in fact, and this provision of the act would be almost useless, if the 

laintiff were allowed to defeat the defendant by dissolving the attachment after issue 
joined on the truth of the pleintiff’s affidavit. - - - - 


BILLS OF EXCHANGE. 


Suit brought on a bill of na ag 2 drawn by defendant on one W. in favor of plaintiff 


The bill was accepted by W. 
2 


ut not paid when due. Defendant, afterwards, promised 





XVili INDEX. 


to pay plaintiff the amount of the bill when he could collect the money, and stated 
that he expected to collect the money from W. and others in three months. The cir- 
cuit court instructed the jury, that the promise of defendant to pay, was absolute in 
effect. Held, that as no evidence was given to show that notice had not been given 
to defendant of the non-payment by W. and that as from the promise of defendant to 
pay, the presumption might fairly be raised that he had received notice thereof, the 
circuit court did not err in giving the instruction. Mense v. Osbern. - - 544 


BILL OF DISCOVERY. 


A. brought detinue against B. for a slave, claimed by B. under a bill of sale from A’s 
intestate. In answer to a bill of discovery, filed by A., alleging that B. had not paid 
any consideration for said slave, B. stated that the consideration money was paid, with- 
out specifying by whom, or for whom, or whose money it was. Held, to be insuffi- 
cient and evasive, and that the court erred in overruling the exceptions to said an- 
swer. Wilson, admr. of Owen, v. Woodruff. - - - - - 

The 10th sec. of the 4th art. of the act relating to practice at law, giving to “either 
party to a suit in any court of record,” a “discovery from the other party,” &c., wae 
intended for suits originating in courts of record, and not for those brought by ap- 
peal from a justice’s court into a court of record. AMiwood v. Reyburn. : 555 


BILL OF EXCEPTIONS. 


See Practice, 1. 
Unless a bill of exceptions purports to recite the whole evidence in the cause. the ap- 
pellate court cannot undertake to say whether the court below should have granted a 
new trial or not. Hughes v. Ellison. a “ - = ‘ 110 
After the introduction of a variety of proof on the part of plaintiff, defendant object- 
ed to the whole, and saved his exceptions in that form. Such a course is not legal; 
but the objection should be made to such particular parts as defendant deemed excep- 
tionable, and at the time they were respectively offered. Waldo v. Russell. 387 
4 See Practice, 29. 
5 *% New Trial, 9. 


BOATS AND VESSELS. 


1 If a keel-boat, moored in a proper place, and reasonably protected from the contact of 
other vessels, be injured by the landing of a steamboat, the owners of the steamboat 
are liable for the damages, though the managers of the boat used ordinary care, and 
used no intentional violence against the keel. Steamboat U. S. v. Mayor, &e. of St. 
Louis. Se a en he ae ee a eer 

2 Where several judgments were obtained against a steamboat, under the “act to pro- 
vide for the collection of demands against boats and vessels,” and a sale of the vessel 
takes place under the judgments, an attachment creditor, whose attaehment was ievi- 
ed prior to the judgments obtained, is entitled to be first paid out of the proceeds in 
the hands of the sheriff. The act above referred to, does not confer any lien on the 
vessel—certainly not an exclusive one. Dobbyns v. Sheriff of St. Louis Co. 256 


BONDS AND NOTES. 


A note wherein the obligor promises “to pay R. M. or order, two hundred dollars, with 
interest,”? &c. is not a negotiable note within the meaning of the 6th section of the 
act concerning bonds and notes, (Rev Code. 104,) and consequeutly suit cannot be 
brought on such a note in the name of the bearer, where there is no assignment. Beat- 
ty v. Anderson. ge OR Se ye ee ek. ae 
Our statute making promissory notes assignable, and authorizing the assignee to sue 
in his own name, makes the assignee the legal owner of the instrument, and consee 
quently, erroneous to institute suit in the name of the assignor for the benefit of the 
assignee. Jeffries v. Oliver,touse of Bryans, + - + + © «= = 433 
3 One of two payees to a note, may assign all his interest in such nete to the other 
payee, who may sue as the legal owner of the note. Smithy. Oldham. - 483 
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CHANCERY. 


Dower. 

EviDENcE. 

JURISDICTION. 
. PLEADINGS. 
. Witt. 


1. DOWER. 


}) The widow’s right to dower in slaves, as fixed by the act of February 5, 1825, is not af- 
fected by the act of February 19, 1825, concerning wil!s, which seems to authorize a 
disposition by will of slaves and personal property, without being subject to the wid- 
ow’s dower. Such a construction would, however, conflict with the spirit and letter 
of the first named act, and the omission of slaves in the saving clause of the last named 
act, is probably owing to inadvertence. Davis v. Davis. ate to 183 
A deed, if made with intent to defeat the widow’s dower, can no more do so than a 
will, and a court of chancery will hold it null and void for any such purpose. - 6 


2. EVIDENCE. 


A. died, leaving a widow and six daughters, with one of whom complainant intermar- 
ried. Aftercomplainant received his share of the estate, another daughter died, and 
her share was divided by the widow, who was also administratrix, among the four chil- 
dren athome, omitting complainant. Defendants answer, that the debts which came 
against the estate, after the first division,more than counterbalanced the share which 
complainant would have been entitled to under the first division. But the supreme 


court not being satisfied with the evidence adduced in the court below to sustain the 
answer, held that the circuit court erred in dismissing the bill, and accordingly re- 
versed the decree. Banks & wife v. McCarty and others. - - - 

2 Prior tu the act of 1825, (14th Feb) deeds were not admissible in evidence, on the 
mere certificate of acknowledgment and registry, without proof of the execution of 
the deed. Miller and othergyv. Wells. — + - - - + . 6 


3. JURISDICTION. 


1 The owner of a bond, who is unable to find the same after a diligent search in places 
where it would most probably be found, if at all in existence, is entitled to sue in 
chancery as on a lost instrument—and the subsequent finding of the bond will not di- 
vest the court of jurisdiction. Miller and others v, Wells. — - - - 6 

2 A. died, leaving a widow and one son. A short time previous to his death, he made a 
will, leaving all his estate, real and personal, to his son, except so much as would be 
sufficient to support his wife. On the same day, he, by deed, conveyed to his son five 
slaves, the most valuable part of his estate. On the death of A. his widow renounced 
the will, and claimed her dower, not only in the real estate, but in the slaves convey- 
ed by the deed above mentioned, and applied to the chancellor for general and special 
relief. Held, that the powers of the county court are clearly inadequate to relief in 
cases of this kind; and the allegations of fraud in the deed, represented in the bill to 
bea will in disguise, and made with a view to defeat the widow’s right of dower, give 
the chancellor complete jurisdiction. Davis v. Davis . - - 183 

2 The circuit court, as a court of chancery, has concurrent original jurisdiction with 
the county courts, in compelling administrators, executors, &c. to make just inven- 
tories, settlements, distributions, and payment of legacies. But where either court 
has exercised jurisdiction, and no appeal has been taken, the subject matter adjudi- 
cated cannot again be made the subject of litigation, unless attacked for fraud in ob- 
taining the judgment. Erving v. Henry. - - - - - 469 

4 H. died, leaving a tract of land, a widow and several children. The widow and five 
of the children, who were of age, sold the land to one McCabe, who thereupon took 
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possession. One of the children (James) who was not of age, at the time of this sale, 
about four years after became of age, and received from his elder brother, who had 
negotiated the above mentioned bargain, his portion of the purchase money, and ex- 
pressed verbally his acquiescence in the sale; but about a year afterwards, executed 
a title bond for his interest in said land to one H. who conveyed shortly after to the 
complainant, Hunter. McCabe, shortly after this conveyanceto H. took from James 
aconveyance. Held, that Hunter, the assignee of H. had no claim to the aid of a 
court of equity, as his title bond from James gave him notice of McCabe’s possession, 
and should at least put him upon inquiry into the nature of McCabe’s title. The 
equities of Hunter and McCabe being, at least, equal, the legal title of McCabe must 
prevail. Gallaher and McCabe v. Hunter. + - - : - 507 


4. PLEADINGS. 


Complainant prayed for the conveyance of a lot of ground, sold to him by detendants, 
and for which conveyance defendants had given him their bond—alleging that he had 
paid and satisfied his bond given to them for the purchase money. The proof was, 
that defendants had employed one H. to erect a building for them, and complainant 
had entered into co-partnership with H. in the erection of the work—that in the set- 
tlement between H. and defendants, they had executed their notes to H. and to com- 
plainant for what was due, after deducting in their note to complainant the amount 
of the purchase money fot said lot. Held by the court, that this arrangement could 
not be admitted to sustain the allegations of the bill—that the bill, to have Jet in such 
proof, should have averred an accord and satisfaction, and that H. should have been 
made a party to the bill. Moore & Porter vy. McCullough. - - . 141 


5. WILL. 


A testator, by will, manumitted his slaves at specified times after his death, willing that 
one of them, a female, should serve the executor for four years, and then have her free- 
dom; and after making vazious specific legacies, embracing the mass of his pro pe? 
he desired “that his crop of grain, farming utensils, household furniture, &c., should 
be valued and acted on according to law,” and concluded “that if there was a resi- 
due from hire of negroes, crop, &c., he wished it given to E,” (the complainant.) 
Held, that it was the intent of the testator, in desiring his crops, farming utensils, &c., 
to be acted on according to law, not that they should be distributed as in cases of intes- 
tacy, but that they should be appraised and sold for the payment of his debts—other- 
wise, the last clause, constituting a residuary legatee, would be nugatory. And the 
female slave, who was directed in the will to be hired out for four yeare, having during 
that time and before she acquired her freedom, borne a child, it was held, that the 
value of the child should be applied to relieve the residue, out of which the debts and 
expenses were paid, and should in that way, at least, inure to the benefit of the residu- 
ary legatee, E. Erwin v. Henry. - - - - - - 470 


COMMON CARRIER. 


1 A warehouseman is not responsible as a common carrier; he is only bound to use or- 
dinary diligence in securing property placed under his charge. er v. Barnett & 
Sheofe. + - - - - - - ~ - - 97 

2 A ferryman is a common carrier, and liable not only for gross negligence, but for all 
losses, except such as are occasioned by the act of the person employing him, the act 
of God, or the enemies of the country. Pomeroy v. Donaldson. - - 36 


CONFESSIONS. 


The legal rule, that a prisoner’s confessions are to be taken altogether, does not mean 
that the jury should give the same degree of credence to every part. On the con- 
trary, they may well disregard such parts as are inconsistent with reason or other 
proof. Bower v. The State. - - - - - - ~ 364 
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CONSTRUCTION. 


Where the intent of the law maker is plain, contemporaneous construction is entitled to 
little or no weight in settling the law—especially where that construction is one-sided 
or founded upon the opinions of those interested in fixing the construction in the man- 
ner contended for by the party using their opinions as arguments. Wear & Hickman 
v. Bryant. - - ~ - - - e - - 149 


CONTRACTS. 


A.and B. entered into articles of agreement with C, D, E and F, by which the latter 
agreed to wagon certain articles for the former at a stipulated price, and on the deliv- 
ery of the articles, the latter were to be paid the amount “due to each in accordance 
with the amount by each respectively hauled.” Held to be a several and not a joint 
contract. Sublett & Vasquies v. Noland. - - ° - - 516 


CONSTABLES. 


See Evidence, 13th division, 1. 

* Notice, 2. io ra 
The service af a summons by a deputy constable, should be in the name of his prin- 
cipal, but the defendant by appearing and defending the action, waives any defect in 
the service of the summons. Atwood v. Reyburn. - - : - §33 
See Justices’ Courts, 1, 2 and 3, 


CONTINUANCE. 
See Practice, 22. 
CONVEYANCES. 


A. by deed conveyed certain slaves to his son and one B. as trustees for his son’s 
daughter, and such other children as his son might thereafter have, providing that the 
profits of the negroes should be a fund to support and educate his grand child, and 
such other issue as his said son might have; and on the demise of the son, to be 
equally divided among such of his chilaren as might then be living. Ferguson, by 
her Guardian, v. Stephens. - - - - 211 


2 Held, that on the death of the son, the legal estate of B. terminated, ahd the slaves 
would fall under the control of such guardian of the cestuys que trust as the law as- 
ssigned. - - - - - - - . . - ’ 

3 See Sheriff’s Deeds. 

4 “ Chancery—Jurisdiction, 4. 


COSTS. 


Assumpsit, for work and labor, commenced inthe circuit court; bill of particulars show- 
ing an account for work done for more than one thousand dollars; verdict for plaintiff 
for eighty-six dollars and forty cents, and costs. Held, that by the Jaw then in force, 
the plaintiff, where the amount of debt and damages recovered were below the juris- 
diction of the court, could not recover costs, but might have costs adjudged against 
him; and though it would have been hard, under the circumstances of this case, to 
make the plaintiff pay the costs, still he could not recover costs. The supreme court 
then reversed the judgment of the circuit court. and proceeding to give such judg- 
ment in the case as the circuit court ought to have given, adjudged that the defendant 
in error recover his damages assessed in the circuit court, and pay his own costs, and 
that the plaintiffs in errer pay their own costs. Jones & Jones v. Relfe, admr. 
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COUNTY COURTS. 


1 The county courts are bound to allow their clerks and the clerks of the circuit courts 
their expenses of fuel. St. Louis County Court v. Ruland. - - - 

2 See Administration, 2. 

3 “ Chancery—Jurisdiction, 3. 


COVENANT. 


Action of covenant. Breach alleged, that defendant had no right to sell—plea, good 
right to sell. On this iesue, plaintiff proved the covenant as alleged, a legal eviction, 
by one elaiming under defendant, and the consideration paid by plaintiff. Held, that 
on this evidence, the court erred in instructing the jury, that plaintiff had not made 
out his case. Collins v. 4dmr. of Clamorgan. - - - . 272 


CRIMES AND PUNISHMENTS. 


The word “such” in the 15th sec. of the 7th art. of the act concerning crimes and pun- 
ishments, is probably a typographical or clerical inaccuracy, and should be rejected— 
the offence apociied in that section having no necessary or natural connection with 
the one provided against in the section preceding. The State v. Beasley. - 91 
See Assaults and Batteries. 
Indictment for murder. The only question before the court was, whether a new trial 
was improperly refused? On reviewing the evidence before the jury, the majority of 
the court thought the jury well justified in finding it a case of “wilful, deliberate and 
premeditated killing," and consequently falling within our statutory description of 
murder in the first degree. Bower v. The State. - - - - 3 

4 See Confessions. 

5 Betting at cards is indictable under the 16th.section of the 8th article of the act con- 
cerning crimes and punishments. Eubanks v. The Slate.  - - - 450 

6 On an indictment for murder, the jury may find the defendant guilty of manslaughter. 
The 14th sec. of the 9th art. of the act concerning crimes and punishments, hes not 
altered the common law rules, so far, at least, as this offence is concerned. Quere— 
how far this section will affect indictments for arson, burglary, forgery, &c.? Will it 
enable the prosecutor, on an indictment for one degree of either of these offences, 
contrary to the settled rules of the criminal law, to convict defendant of another de- 

ree, totally dissimilar in its character? Watson v. The State. - : 497 
7 See Special Term, 1 and 2. 


DAMAGES. 


See JupGMEnrT, 1. 


DEBT. 


Sze PLeazine, 6, 7, 10. 


DECLARATIONS. 


Sez Evipeneg, 10TH Division. 


DEEDS. 


1. See Conveyvances, ! and 2. 

2. ‘ Swerirrs’ Deeps. 

3. “ CHancery—Dower, 2. 
4, & “ —EvIpENcE, 2. 
5. “% Marriace Contracts. 
6. “ Exzectment—Derence, 3. 
7. “ Deep or ASSIGNMENT, 6. 





INDEX. 
DEED OF ASSIGNMENT. 


{ A deed of assignment by a debtor to a trustee for the benefit of certain preferred 
creditors, the balance to be distributed pro rata among the remaining creditors, pro- 
vided they will release the debtor from further liability, is of no avail until executed 
by the creditors. Where an execution on an attachment is levied before the deed has 
beer executed, the former has yt gem wes Swearingen v. Slicer. FE Al 

2 A deed of trust, executed by one of two partners to a trustee, puiporting to convey all 
the goods and effects of the firm for the benefit of such creditors as might become 
parties to the deed within sixty days, end the balance to remaining creditors, upon 
condition that those who became parties should release the firm from future liability, 
cannot be set up against an attachment, levied on the property of the firm, before the 
trustee took possession under the deed. Hughesv. Ellison, - . < 463 

3 Such a deed, to be effectual under any circumstances, should be accompanied with 
proof that the persons recited in the deed as creditore, were bona fide creditors to tbe 
amounts specified. - - r - - - - ° 1b 

4 One partner cannot make a general assignment of the partnership effects, so as to bind 
the other; nor will such assignment avail to place the trustee in his own position, as 

artner. - . - - - - . é ie ib 

5 A deed of assignment by a debtor to a trustee for the benefit of certain creditors, on 
certain terms specified in the deed, does not prima facie vest the legal title to the pro- 
perty assigned in such trustee, for the purposes mentioned in such deed. Though 
good between the parties, when assented to, before it can operate to defeat an execu- 
tion or attachment, it must be established in proof that the persons named in the deed 
are creditors to the amounts assumed. Crow & Tevie v. Ruby. - : 4 

6 A deed conveying ‘tone bundle of orders, one bundle of fee bills, two bundles of notes. 
two bundles of accounts, and one of receipts,” is void for uncertainty. - ib 


DETINUE. 
1 See Pleading, 11, 12. 


2 In detinue for two negroes, the judgment should be for the separate value of each, 
not for the joint value of both. Mulliken v. Greer. - - ~ 489 


DEVISE. 


Sez Cuancery—WIUu1. 


DIVORCE. 


Petitioner for a divorce charged, that her husband had offered her such “personal indig- 
nities” as rendered her condition intolerable. Held, that charges of infidelity made 
by the husband without any just cause, were such personal indignities as the statute 
contemplated, and good grounds fora divorce. Lewis v Lewis. ~ - 278 


DOWER. 


Sez Cuancerny—Dower, 1 and 2. 


EJECTMENT. 


1 What title or claim will support tbe action? 
2 Defence? 


1. WHat TITLE OR CLAIM WILL SUPPORT THE ACTION? 


i Plaintiff offered no evidence to sustain his title, but sought to reverse the judgment 
febick was for defendant) becauseimproperevidence was given by defendant. Held, 
at the judgment of the circuit court was right. Hulv. Groom.  - + 58 
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2 Plaintiff filed a bill of particulars by which he claimed 300 arpens of land from 8. and 
wife. On the trial, he offered in evidence a deed for 400 arpens from S. and wife. Held, 
that the court below peepee excluded the deed, notwithstanding the number ef 
acres it purported to convey did not accord with the bill of particulars. Nor was it ne- 
cessary to prove the handwriting of the wife—it appearing from the face of the deed 
that she only conveyed her right of dower. Brown v.Cleaveland. - - 65 
The act of Congress of Feb.17, 1815, for the relief of the inhabitants of New Madrid 
who had suffered by earthquakes, provides that the title of the person who proposes to 
avail himself of the bounty of Congress to the injured lands shall revert to the United 
States. In establishing his title to the land locatea under this act, the claimant need 
not prove any f rmal relinquishment to his New Madrid lands. His acceptance of the 
provisions of Congress, as evidenced by his application to the Recorder, and his loca- 
tion by the Surveyor, is a virtual relinquishment of his injured land, and assuredly 
the United States only could complain of the want of a formal conveyance. Wear & 
Hickman v. Bryant. - - - - - - - - 147 
Under the provisions of this act, the certificate of the Recorder was issued to the con- 
firmee or his legal representatives, which representatives are those claiming under him 
by purchase or descent. If this certificate has been issued, and the location made 
without the consent of the confirmee or his legal representatives, yet, if they subse- 

uently assent, either expressly or impliedly, the location will inure totheir benefit. 1b 

he intention of the holder of a New Madrid certificate, in locating for himself, can 
have no influence in determining the rights of the parties. The bounty of Congress 
was to the owners of the injured lands, and they only, or those deriving the title trom 
them dy descent or purchase. can be entitled to locate, or to the benefit of the located 
land; and if any otherindividual, by fraud or otherwise, get possession of the certifi- 
cate, it is unavailable to him, unless he be also the descendant or purchaser from the 
confirmee. Any other construction would frustrate the intentions of Congress; and 
would not only deprive the sufferer, for whose benefit the act was passed, of his loca- 
tion, but also of hjs New Madrid land. - - - - ~ tb 

6 Nor has the Jocator the legal title. Such a location bears no analogy to the case of 
one man’s purchasing land with another’s money—the certificate under which the lo- 
cation is made, being granted only on condition that the injured lands revert to the 
United States, which condition is not complied with where the certificate holder is not 
also the owner of the injured land or one claiming under him. The certificate is 
therefore valueless—nor is it money or equivalent to money or any negotiable paper, 
and therefore could not come within the principle alluded to. . - 1b 
Piaintiff claimed under one M. and proved possession in M. prior to 20th December, 
1803, and gave in evidence conveyances from the heirs of M. tohimself. Defendant 
derived title from the widow of M. to whom the recorder of land titles had confirmed 
the premises. The court instructed the jury, that it they believed M. possessed the 
premises in dispute prior to 20th December, 1803, and that the deeds offered by plain- 
tiff were made by the heirs of M. plaintitf must recover. Held, that the instructions 
were erroneous, because they assumed that the deeds conveyed the lands described 
in the declaration, and that the same were village lots, common field lots or out lots, 
within the meaning of the act of Congress of 13th June, 1812, both of which should 
have been left with the jury. Lawlessv. Newman - - - - 236 

8 Ejectment, by the holder of a land certificate, against one who had a patent for the 
same land, iseued on a younger certificate. Held, that the oldest certihcate prevail- 
ed; and the Commissioner of the Land Office had no authority, under the laws of the 
United States, to vacate it and issue another certificate with a patent. Morton v. 
Blankenship & Rider. + - : + re “4 : re 348 


2. DEFENCE. 


In ejectment, where plaintiff claims under a sheriff’s deed, defendant in ejectment, 
who was also defendant in execution, will not be permitted to set up an outstanding 
title ina third person. Nor can such outstanding tille be given in evidence in mitiga- 
tion of damages—the measure of damages being expressly fixed by statutory pro- 
vision. (See Rev. Code, page 235, sec. 11.) Laughlin v. Slone. . . 43 
2 Detendant gave in evidence judgment before the justice—execution and transcript 
filed with clerk of circuit court, and execution thereon—sale under execution, and 
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“sherifi’s deed. The execution issued by the justice was $88 03 debt, and $1 76 
damages, and the judgment was $88 Ol debt, $1 76 damages. Held, that such literal 
variance is immaterial, an@the court properly allowed the execution to be read. Mont- 
gomery Vv. Farley & Robinson. -— - - : - - - 233 
Defendant claimed under a sheriffs deed. Defendant could not produce the deed, 
but proved, by the records of the circuit court, that the sheriff had acknowledged 
such a deed, and the fact of the execution, the levy and the sale; and accounted for 
his failure to produce the deed by swearing it was deposited, may years prior, in the 
recorder’s office at St. Louis, and after diligent search could not now be foond. The de- 
clarations ofthe ancestor of the heirs, under whom plaintiffclaimed, that the purchaser 
at sherifl’s sale owned the land, were also proved; and that defendant had had pos- 
session for 26 years; auring all which time, the said-ancestor lived in the town where 
the lot was, and set up notitle. Held, that on this teyimony a jury might well pre- 
sume the existence of a deed; and whether a deed had in fact been made or not, ti- 
tle was in defendant. Newman v. Studley. - - - - + 91 
Defendant claimed under one Surpy, who was executor ef Antoine Reihle, and guar- 
dian of his children, of whom plaintiff was one; he offered, in support of his title, 
two documents, on ‘ile in the Spanish archives of the recorder’s office at St. Louis, 
purporting to be the proceedings of the gale of the estate of A. Reihle, deceased, and 
an act ot sale and adjudication of the plantation of A. Reille, deceased, in 1802. 
From these documents, it appeared that Sarpy had been appointed executor testamen- 
tary of Reihle, and guardian of his children; that he had made an inventory, and 
applied to the Lieutenant Governor for liberty tosell the real estate; that hie petition 
was granted by one Benito Vasques, who declared himself authorized to act judicial 
ly in the absence of the Lieut. Governor; that the land was three times offered pub- 
licly for sale, at the chureh door, with the customary ‘solemnities, and sold on the 
eighth day after the petition was granted, by the Lieut. Governor in person, to Sarpy, 
the highest bidder. Held: 

1 That by the customs of this State, whilst governed by the Spanish laws, the Lieut. 
Governor had a right to authorize a deputy to discharge his judicial duties. 

2 lt is not clear that thirty duys notice were.necessary to the validity of a sale by an 
sdministrator, under the Spanish laws and usages; and, evenif it were 80, a shorter no- 
uce would only make the proceedings voidable, and their validity could not be ques- 
tioned in a collateral suit. 

3 There was sufficient proof, in this document, that an inventory was made, and an 
appraisement was unnecessary. 

4 Though the records du not show on their face, that it was proved before the Lieut. 
Governor that the personaliy was exhausted before he ordered the sale of the real estate, 
yet the legal presumption is, that such was the fac:, and that the judge acted in accor- 
dance with law. ‘ 

5 By the laws then in ferce, a gurcian might purchase land with permission of the 

udge. ; 

6 ‘I'bat, finally, the plaintiff, by the laws then in existence, could, at any time within 

‘ur vears from this adjudication and sale, have objected to the proceedings, in the pro- 

per courts, but failing to do so. the judgment and adjudicafton, which, at worst is but 

voidable, eannot now be attacked, when offered as evidence in a collateral suit. 

A possession of thirty yeers ina party and thoee claiming under him, is sufficient to 
Quthorize a jury to presume a ceed. McNair v. Hunt, - - - 
> Piaint Tf and defendant both claimed under one Price. Defendant gave in evidence 

three judymenis of the supreme court, entered May, 1821, affirming the judgments 

in the court below, and giving judgment for costse—execution and sele by sheriff to 
vne Riddick, for the use of the ‘hyee judgment creditors, The certificate of sale and 
terms was made by the sheriff under the law of 1821, stating the purchase, &c., and 
that purchaser wouid be entitled to a deed in two years and a half from that date, un- 
lese Price, or some credito: of Pricer, redeemed. ‘The land was redeemed in 1826 by 

C. & P., one of whom wasa judgment creditor of Price, -with the money of Price, 

and the deed was made te C. & P. to secure the pasment of their debts. The land 

was sold by an agent of C. & P., but all the debts due them were not yet paid. 

Plaintiff claimed under a purchaser at a sheriif’s sale, of the same land, made after 
all these transactions occurred. Held: 

1 Whether the act of °21, allowing the redemption of the property sold by the debtor 
within three years, &c., be constitulionalor notydt would not invalidate delendant’s ti- 

3 
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tle; for, if the act was unconstitutional, the sale to Riddick was absolute, and the enb- 
stitut'on of C.& P., by consent of Riddick, was clearly legal, and would show title out 
of plaintiff. 

2 A sheriff’s certificate, ander the act of °21, commencing in the name of the sheriff, 
but signed by the deputy sheriff, is good—the signature of the sheriff not being essen- 
tial, where it purports in the body of the instrument to be his act. 

3 Where such certilicate, by mistake, recited thatfthe land could only be redeemed 
within two years and a half,instead of three years, as the law provided, such mistake, 
as it produces no injury to any one, and the law fixes the time of redemption, does not 
invalidate the instrument. 

4 It waserrorin the court to instruct the jury, “that defendant had made out his case,” 
there having been oral and written testimony, on which the jury had a right to act. 

5 hat Riddick conveyed toC. & P. as judgment creditors, when in point of fact, C. 
alone was auch, is a matter of which no ove can complain, and does not therefore ivali- 
date defendant's title. 

6 Ar Price redeemed with his own money, and saw proper to place the title in C. & 
P. to secure them, the legal titleisin them, with resulting trust to Price, after the satis. 
faction of their claims. ‘This resuiting trust was liable to execution, and whatever it 
may be worth, was sold by plaintiff’s ulienor. 

7 The sale of the land by the sheriff inva Jump, instead of parcelling it out, is not 
iMegal. If it did injure any one, it should have been objected to at the proper time and 
by the proper person. 

8 I: ie too late to object that there were no judgments on which the executions issued, 
This objection should have been made on the return of the executions, and they might 
have been quashed; butin fact there were judgments, at least, for costs. Evans v. 
Wilder. = - : - - - - - - - - 313 
6 Ejectment by purchaser at sheriti*s sale against tenant in possession, who held under 

defendant in execution. Plaintiff proved the judginent, execution, sale, deed, &c., 

and defendant offered in evidence a deed from defendant in execntion to one A., and 

another irom A. to himeelf, both dated prior to the judgment, but neither of which 


had been recerded. Held, that the deeds, not having been recorded, were no bar, and 
properly rejected in the court below. Waldo v. Russel’, - - : 387 


EMBLEMENTS. 


A. sowed a tract of public land in wheat; a few dava after, B. entered the land. At 
the ensuing harvest, the whea’ was cut by A. though after repeated prohibitions from 
B. who, after it was so cut, carried off the wheat. A,brought trover. Held, that B 
in purchasing the title of the United States, acquired the right to every thing grow- 
ing on the land, and consequently to the wheat sown by A.; and that the doctrine of 
emblements had no application here, the eceding not having been legal. 


ERROR. 


1 Lee Judgment, 1. 

2 Awritof error will not lie on a judgment of non suit. The plaintiff should move to 
ect it aside,and it the motion should be overruled, take his bill of exceptions; by this 
means the case may be properly brought into the appellate court. Howell v. Pit- 
man. - : - - - - : - : - 246 

3 Bee Appeal Bond, 3. 

4 * New Trial, 1,3,4 and 5. 
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1. MATTER OF RECORD. 


Evidence in pais is inadmissible to invalidate the ares ofa podgineme Montgomery 
v. Farley & Robinson. - - - - ~ - 233 


2, LEGAL PROCEEDINGS NOT OF RECORD. 


The defendant,in an action for a malicious presecution, cannot be allowed to introduce 
a plea of justification by defendant, to which plaintiff had demurred and the demur- 
ter sustained, as evidence of the churge trade. Slonev. Powell - - 435 


3. LEGAL PROCEEDINGS OF OTHER STATES. 


To render sworn copies of papers, purporting to be records, admissible, it must be shown 
that, by the laws of the State where such records are as the Popers are required 
to be sea a Hail v. Palmer & wife. - - - 403 


4. DEEDS. 


1 Prior to the act of 1825, (14th Feb.) deeds were not admissible in evidence, on tho 
mere certificate of acknowledgment and registry, without proof of one execution of 
the deed. Miller & others v. Wells. - : - 

2 Where the subscribing witness to a deed was proved to be dead, the court erred in re- 
fusing the admission of secondary testimony to epatne the deed. Waldo v. Rus- 
sell. . - . - e . 387 

3 See Ejectment—Déefence, 3. 

4 of “ 

5 “ Chancery—Dower, 2. 

iin “  —Jurisdiction, 2. 


5. WILLS. 
See Cuancerny—Dower, 1. 
2. .% “ WILL. 


6. OTHER PRIVATE WRITINGS. 


Assumpsit by en aticrney for his fee. On the tial, plaintiff offered in ovidence a let- 
ter, Contuining the terms of the contract, the signature to which was in the hand- 
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writing,of his client, the defendant, but which was not directed to any one. Held, 
that, the letter being found in the possession of plaintiff, and the terms agreed to in 
the letter corresponding with those which, it was proved aliunde, plaintiff had decla- 
red to be the only terms on which he would undertake the case, it was properly ad- 
mitted to the jury. Bogliolo v. Scott. - - - - - 341 


7. PROOF OF HAND-WRITING AND SUBSCRIBING WIT- 
NESS. 


In a suit before a justice of the peace, where a bond is offered in evidence, which is 
not the foundation of the action and not filed as such with the justice, according to 
the directions of our statute, it must be proved in the usual way; and if there be a 
subscribing witness, he must be called, or his absence accounted for, before any other 
testimony can be offeted to prove the obligor’s signature. Maupin v. Triplett. 422 


8. PAROL EVIDENCE TO EXPLAIN. VARY OR CONTRADICT 
WRITTEN INSTRUMENTS. 


1 Parol proof is not admissible to vary, add to, or contradict a written instrument. Lane 
v. Price. ° ° ° - : . - ° “ 101 
2 Parol evidence, though inadmissible to vary the terms of a written contract, may be 
resorted to for the purpuse of explaining or removing ambiguities, as to the time, 
place, and manner of performing the same, where the writing is silent. Benson v. 
Peebles. - - : - - - : - - 132 


3 In an action on a note, purporting on its face to be given for a certain consideration, 
where the defendant proved a Riture of such consideration, plaintiff may by parol 
proot show that the note was not given for the consideration expressed on ite face, 
but for another and different consideration. Dorsey v. Hagard, use of Wathen. 420 


9. WHAT MAY BE PROVED BY PAROL. 


In an action for a malicious prosecution, plaintiff offered a transcript from the records 
of a justice of the peace, in which it appeared that one Stone had instituted pro- 
ceedings against plaintiff, and then offered to prove by parol testimony that defendant 
was the identical Stone mentioned in the record, Heid, that the circuit coyrt 
erred in excluding such evidence, Stone v. Powell. - : . 


10. ACTS AND DECLARATIONS. 


A, son who was administrator of his father’s estaie, and in that capacity hired out a 
negro girl, named Hannah, as the property of such estate, also claimed another girl, 
“Nancy,” by purchase from his fatherin his lifetime. In an action instututed against 
the son’s admr. after his decease, for the recovery of “Nancy” and her descendanté, 
founded on the alleged fraud or mistake of the son in claiming Nancy, when Hannah 
was the slave actually sold to him by his father, the acts ot the son as admr. of his 
father, in hiring out Hannah under the direction and supervision of the county court, 
and retaining possession of the slave “Nancy,” will be admitted to go in evidence to 
the jury—it being proved that Hannah, at the time of his father’s decease, was the 
more valuable negro ef the two, Such acis being similar to declarations made by 
him against his interest, are admissible evidence, and if corroborated by other testi- 
mony, may be sufficient to justify the verdict in his favor. Jrving’s admr. v. Irving's 
mr. - - - - - - - . ° ‘ 98 

2 Where a vendor's declarations, after a sale, that he had sold, &c., have been given in 
evidence by the party wishing to establish titie in vendee—-the opposite arty will not 
be allowed to give in evidence declarations of vendor contradictary to the first, made 
at another time, and in the absence of the vendee. Wilson, admr. of Owen, v. Weod- 


40 
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3 Plaintiffs sold the defendant goods, to be paid for when he sold the same. Defendant 
took the goods to Santa Fe—sold them, partly for cash, which he gave to plaintiffs, 
and partly for notes, which he also delivered to plaintiffs on his return. Plajntiffs af- 
terwards collected the notes, but were robbed of the money on their return from Santa 
Fe. In an action by plaintiffs against defendant for the value of the goods, it was 
held, that a jury, under this state of evidence, might well find fordefendant. Cave & 
Morris v. Hall,admr. = - - - - - - - 59 
Where, ona trial before a J. P. defendant has been called on by plaintiff to testify,. 
and an appeal is taken to.the eircuit eourt—on the trial in the circuit court, the plain- 
tiff will not be allowed to prove what was admitted or disclosed by defendant in his 
examination before the justice. Martin v. Barr. . - - - 102 
‘In an action of detinue, to recover two negroes, whieh plaintiff’s wife’s father had 
gent with her, on her marriage, to plaintiff’s house, and had remained ia plaintiff’s 
possession until his wife’s desth, the declarations made by defendant subsequently 
to sending the negroes, and not made in the presence of plaintiff, are inadmissible to 
show the character of the sexding, &c. Mulliken v. Greer. ethan, 489. 

6 The circumstance of the slaves being sent with the daughter of defendant to plain- 
tiff’s house, on or immediately after his marriage with defendant’s daughter, though 
not amounting to a gift, is proper evidence to goto a juryas presumptive evidence 
of a gift. - - - - - - - - - ib 

7A p Aveaet of the plaintiff under oath in another suit, nowise connected with this, 
that the negroes were not his, is no evidence against him in this suit; because such 
admission may have been made under a mistaken sense of his rights. - ab 

8 When the declarations of a party are given in evidence against him, the whole con- 
versation that took place at the time the declarations were made, is admissible in 
evidence; and whatever the party may have declared in his own behalf, the jury 
may take into consideration, at the same time they receive whatever he may have 
admitted against his own interest Howard v. Newsom & Woodson. - . §23 


11. NOTICE TO PRODUCE PAPERS. 


Where, from the very nature of the proceedings in a case, the defendant has notice that 
the plaintiff means to charge him with the possession of an instrument, no further no- 
tice to produce is necessary. Hart v. Robinett. - . - - i! 


12. WITNESSES, COMPETENCY, &c. 


1 Where an interested witness is introduced by either party, and the opposite party con- 
sents that his testimony be heard, the court should let it goto the jury. Allen & 
Dougherty v. Brown. - - - - - ~ . - 323 

2 See Appea! Bond, I, 2 and 3. - 


13. EVIDENCE IN PARTICULAR CASES, AND UNDER PAR- 
TICULAR ISSUES. 


1 The rule requiring the best evidence which the nature of the case admits of, ie die- 
pensed with in the case of justices of the peace, constables, &c., and it is sufficient to 
prove that they acted in these characters, without producing their appointments. Hart 
v. Robinett . - - - - - - - - - I 

2 Plaintiff delivered a slave to an auctioneer to sell, and she wae sold accordingly. 1 
an action by plaintiff to recover from the auctioneer the amount for which the slave 
sold, it is necessary for him to prove swch property in the slave, a8 will entitle him to 
receive the proceeds of the sale. Allen & Dougherty v. Brown.  - - 

3 Inthe trial of issues in the cireuit court, brought by appeal from a justice’s court, the 
same rules of evidence must be observed in the former as in the latter court. Atwood 
Vv. Reyburn . a bad = - ° = = = $65 

4 See Pleading, 3. 

5 “ 6. 

6 “ Practice, }2. 

7 Mills and Millers. 

§ % Covenant. 
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EXECUTION. 


1. See Lien, 1. 
9. % JupGmMeENT, 4. 
3. “ Justices oF THE PEace, 2. 


FERRIES. 


) A fertyman is a common carrier, and liable not only for gross negligence, but for all 
losses, except such as ere occasioned by the act of the person employing him, the act 
of God, ar the enemies of the country. Pomeroy v. Donaldson. . - 

See Pleading, No. 1. 


FRAUD. 


1 See Insolvent Debtor, 1,2, 5, 4. 

2 A bona eo gevnep ay for avaluable consideration, froma fraudulent grantee, with- 
out notice of the fraud, shall hold the property against the creditors of the fraudulent 
grantor. Wineland v. Coonce. - - - . ° e 


GUARANTY. 


In an action on a guaranty, wherein defendant wrote to plaintiff “that B. would call on 
him to purchase a horse, and if he sold, he must take B’s note, and he (defendant) 
would be responsible for the payment on his (B’s) return;” plaintiff must prove that 
he gave defendant notice that he had sold on the faith of the guaranty, and that he 
looked to him for payment. Smith v. Anthony. - - - - 


HUSBAND AND WIFE. 


1. See Marriace Conteacts. 
2. * Divorce. 


INDICTMENT. 


1 Quere. In an indictment for murder, if one count charges the killing to have been 
occasioned by beating with a stick, and the other count alleges it to have been occa- 
sioned by drowning, can the jury find a general verdict of guilty? It seems that it 
would be safer for the jury to specify under which count they find the de‘endant 

uilty. Mary (a slave) v. The State. - . - - - - 71 

2 In an indictment, under the 3ist sec. of the act concerning crimes and punishments, 
charging the defendant with assaulting a female, with weapons and other means like- 
ly to produce great bodily harm, with intent to commit a rape, &e., it must be estab- 
lished in proof, as charged, that the rssault was made with dead!y weapons or other 
means likely to produce great bodily harm. Where, therefore, the case made out 
was an assault upon a female ‘ehild, under ten years old, but without any proof of 
violence, it would not sustain the indictment. {t should have been drawn under the 
Mth section. Humphrics v. The State. . - - - . 203 

3 Anindictment, charging that defendant, as agent of a private company, embezzled 
certain goods, &c., is bad. the term, agent, not being found in the 42d sec. 3d art. of 
the act concerning crimes and punishments. Nor v.ould such an indictment be good 
under the 40th sec.; that section being intended to apply only to agents of tncorporated 
companies. Hamuelv. The State. - - - - - - 260 

4 The supreme court will luok into the validity of an indictment, whether a motion was 
made in arrest of judgment in the court below or not. - . : ) 

5 Bee Assaults and Batteries. 
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» Anindictment, under the 3lst sec. 2d art. of the act concerning crimes and punish- 
ments, charged that defendant “feloniously, unlawfully, and with malice aforethought, 
did shoot at,” &c. It should have adopted the words of the statute, “on purpose and 
of his malice aforethought.” Error held fatal. Phe State v. Comfort. 7 5 
In such an indictment, it will be sufficient to charge the inteat in the words of the 
act, and it need not be stated “with intent feloniously to kill.” : - 0 
An indictment, under the 2d sec, of the act concerning grocers, passed in 1837, (see 
Sess. Acis of 1837, page 64,) charging that defendant “did sell, retail, and deliver 
ten pounds of nails, &c., “without a license,” &c, is defective; because it is not epe- 
cified that defendant dealt in the selling of such articles, and that they were “‘goods, 
wares, and merchandise, not the growth or manufacture of th.s State.” State v. Hun 
ter. - - - - - - - - : 360 
An indictment, under the act to Jicense and tax merchants, charging that “defendant 
did sell, retail, and deliver six yards of cloth, without first obtaining a license,” &c,, 
is bad, the law being directed against those who “deal in the selling of goods, wares 
and merchandise, at any store, stand,” cc. ‘The indictment must pursue the worde 
of the statute. Slate v. Martin. - - - - - - 361 

10 Where the offences charged in an indictment, containing several counts, were all ol 
the same nature, founded en the same section of the statute, and upon which the 
same judgment could have been rendered, if the evidence sustained any of the counts, 
the jury had a right to find a general verdict, as there was no misjoinder. Frasier v. 
The Slate. - - . ” be J ws is - 536 

1! Onan indictment founded on the 31st sec. of the 8th art. of the act concerning crimes 
und punishments, it is not necessary to prove the commission of the offence on the 
particular Sunday Jaid in the indictment, for though time is undoubtedly of the es- 
sence of the offence, so far as the day of the week is concerned, yet the particular 
Sunday, or day of the menth, laid, provided the same be within twelve months be- 
fore the finding of the indictment, is perfectly immaterial, - ae | 

i2 Indictment containing three counts; First count charged prisoner with stealing a 
mare of the value of $30. Second count, with stealing a bell collar of the value of 
25 cents. Third count, with stealing mare and bell collar of the value of $25. There 
was a general verdict of guilty. Held, that though the third count was double, in 
joining two distinct offences of a different degree and punishable in a different man- 
ner, yet, as there was no demurrer either general or epecial, nor any motion to quash, 
the defect was cured by verdict, and could not be taked advantage of by motion in 
in arrest or writ of error. Hilderbrand v. The State. - - - 

13 Under the act concerning crimes and punishm:ns, felonies and misdemeanors can- 
not be joined in the same indictment, and the offence charged in the second count 
being only a misdemeanor, there was # misjoinder of counts, and the verdict being 
— wae in.poesible for the circuit court to direct what judgment ehould be . 
sered. - - - - . ° - . ‘ ° 


INJUNCTION. 


The supreme court has no power to grant injunctions, 
INSOLVENT DEBTOR. 


1 In a proceeding under the [7th see. of the act for the relief of insolvent debtors, the 
allegation of the creditor was, “that the defendant had dispozed of al) bis property 
to his near relations, and in particular to one W. J. T., in trust, for the benefit of sev- 
eral of his near relatione, by deed? &e. On the trial of the issue made upon this 
allegation, it is errorin the court to instruc: the jury, “that if defendant conveyed 
any of his property to any of his creditors with intent to take the insolvent oath, they 
must find for the plaintiff.” The firet branclg of the allegation being too general to 
support an issue, the instruction should have been confined to the particular convey- 
ance charged to have been madeto W. J.T, Talbot v. Jones. - - 217 


Where there are several allegations, end ae many issues, the piped should find on each 


issue particularly, but it is not a fatal error for them to fin 
eues. e - * — 7 - - 


generally on all the +1 
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3 Where a conveyance is mace by a person, with an intent to take the benefit of the 
insolvent act, such conveyance is so far fruudulent per se, as to deprive the party of 
the benefit of the act. Talbot v. Jones. - - - - - 217 

4 The evidence was, that the applicant for relief under the insolvent law had, shortly 
before his application, conveyed to his brother property worth more than $5,000. to 
secure the payment of certain enumerated debts, amounting to lees than $3,000; and 
the property was not liable to be sold undertwo years. Such a state of facts would 
well justify a jury in finding a verdict against the applicant, not only because it was 
a fair inference that the deed was made in contemplation of taking the benefit of 
the act, but becauce it secured an obvious benefit to the maker; and on either sup- 
position was fraudulent and void. - - - : - - tb 


INSTRUCTIONS. 


1 It is error in the court to instruct the jury to find forthe defendent. Such an instrue- 
tion virtually taking the whole case from the jury. Hughes v. Ellison. - 110 
2 In order to justify the circuit court in giving an instruction, predicated on a supposed 
state of facts, it is not necessary that the court should be entirely satisfied of the exis- 
tence of the facts upon which the instruction is founded. Flournoy v..Andrews. 513 
3 If there be any evidence from which u jury may infer a certain state of facts, the 
court does not exceed its province in declaring to the jury the legal conclusions 
thereon. - - - - - - . t - tb - 


JEOFAILS. 


Sez Practice, 2. 
JUDGMENTS. 


1 Where the judgment is for greater damages than. the plaintiff claima in his declara- 
tion or count, it is error. Maupin v. Triplett. - - : - 422 

2 A judgment against one of two several obligors, without satisfaction, is no bar to an 
action against the other. Armstrong v. Prewitt: - - - - 476 

3 See Detinue, 2, 

4 The proceeds of land sold by the sheriff, under two executions, both issued on the 
seme day, and both delivered to the sheriff on the same day, must be appropriated by 
the sheriff to the satisfaction of the eldest judgment first, and not divided pro rata. A 
judgment obtained on the first day of the term, is older than one obtained the suc- 
ceeding day of the same term. The English doctrine regarding the whole term as 
one day,and making each judgment relate back to the first day of the term, is not in 
force here, being contradicted by the letter and spirit of our statutes and the unvaried 
practice underthem. Friar v..Ray- - - et ¥ ‘ 510 


JURISDICTION. 


. See Morreace, 1. 
.  & INzuncTions. 
. © Venve. 
“ CHaNcery—JurispicTioN. 


JURORS. 


See Practice, 25. 


JUSTICES’ COURTS. 


Tt In a proceeding before a justice, against a constable for failing to return an exeeu-- 
tion, 8 summons requiring defendant to show.cause why an execution should. not isaua: 


1 
2 
o 
4 
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against him, &c., is sufficient, without specifying under what particular statute the 
laintiff proceeds. Hart v. Robinett. - - ” . my > Oe 

2 This summons may be directed to any suitable person, in pursuance of the provisions 
of tho Rev. Code, p. 352, sec. 20, and must be endorsed accordingly; and if the en- 
dorsement be wanting, but the defendant appears and does not move to quash or dis- 
miss, the defect is cured, and cannot be taken advantage of in the appellate court. © tb 

3 In proceedings of this kind against delinquent officers, the trial must be by the court, 
and it is error to submit the case to a jury. - - ‘ a FS tb 

4 See Evidence, 13 h division, 1. 

5 In a proceeding before a justice of the peace to recover a forfeiture from a miller, for 
failing to set up his rates of toll, no statement of the cause of action need be filed. 
The summons, and the statement required to be made by the justice in his docket, 
will sufficiently apprise the defendant of the nature of the charge he is called on to 
defend. Spencer v. Medder. - - - . * a ‘ 458 

6 The 6th sec. of the 2d art. of the act relating to justices’ courts, requiring the instru- 
ment of writing purporting to have been executed by the defendant, upon which suit 
is founded, to be filed with the justice before process shall issue, is merely directory. 
Sublelt & Vasquies v. Noland. - . “a “ 516 

7 The act was passed for the benefit of the defendant, to apprise him of the nature of 
the claim set up by the plaintiff; the advantage thus secured to the defendant may 
be waived by his own act. ~ - + - - . - ab 

8 The proceedings in actions commenced before a justice of the peace, are throughout 
in asummary manner without the forms of pleading. Tirustonv. McClanahan. 4521 

9 After an apperl tothe cireuit court, any delect, error or imperfection in the proceed- 
ings of the justice, is cured by the 8th sec. of the 8th art, of the act relating to jus- 
tices‘ courts. Atwood v Reyburn. - - . - . - 633 


JUSTICES OF THE. PEACE. 


lt See Evidence, (Sih division, 1. 

# A jutice of the peace has.no power to issue an execution against an individual as 
bail of another, against whom there was an unsatisfied judgment on the docket of 
the justice, merely because the former had promised ‘to become bail, or because he 
considered himself bound for the amount of the judgment and costs. .&monelt v. 
Nicholas. - - - - - - ° - - 557 


LIEN, 


\ In order to file a transcript of a judgment obtained before a justice of the peace, in 
the clerk’s office, forthe purpose of making it a lien on the realestate of the debtor, 
it 18 not necessary for the creditor tv wait until an execution has been issued by the 
justice, and returned nulla bona;. but this must be done before the clerk can issue en 
execution on the transcript, and a certified copy from the justice of such execution aa. 
he has issued, and return thereon, is legal evidence of the fact, sufficient to authorize 
the clerk to issue an execution. Wineland v. Coonce. - - - 296, 

2 See Judgment, 4. 


LIMITATIONS. 


I To take a case out of the statute of limitations there must be an acknowledgment of: 
a debt; and an acknowledgment that the debt remains unpaid. 

2 Wicre the defendant acknowledged that he had ‘got $200 from plaintiff, for land sold 
in Kentucky”—that “he had never denied it”—that “the $200 were just,” &¢c.; these 
expressions, though not very satisfactory, will yet justify a court in refusing to grant 
4 new trial, after a verdict ior the plaintiff. Elliott v. Leake, : - 2038. 

3 See Pleading, 9. 

4 in an action of slander, the cause of action accrues from the time the slanderous 
words are spoken; and it will not take the plaintiff’s case out of the statute of limita- 
lions, that the speaking of the words did not come to his knowledge until within a year 
kefore the commencement of the suit. Barnard & wife v. Boulware. - 454, 
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MARRIAGE CONTRACTS. 


By a marriage agreement between husband and wife, before marriage, the slaves 
of the wife were conveyed to a trustee for the benefit of the wile, subject te her sole 
use and disposition. After the death of the wife intestate, the adinr. of the wife 
brought replevin against the husband, to recover the possession of one of the slaves. 
It was held: 

That there is nothing in the subject matter of such contracts, or the situation of the 
contracting parties, to invalidate it—on the contrary, such agreements are consistent 
with the policy of our laws, and binding. 

During the coverture, the effvet of such contract is to place the legal ownership in the 
trustee, and the beneficial interest in the Wile, not subject to the control of the hus- 
band. 

On the death of the wife, the legal estate continues in the trustee, for the uge and 
benefit of the persona! representatives of the wife, who are to be determined by re- 
ference to our statute of descenis—Rev. Code, p. 222. Pratt v. Wright, admr. of 
Pratt. - - : - ° f ‘ . : ‘ 192 


anes ce oe 


MILLS AND MILLERS. 


In a proceeding against a miller for a breach of the act relating to mi!ls and millers, the 
plaintiff offered to prove, and did prove, that sn agent of his carried to defendant's 2 
mill 177 pounds of corn, and received in return 26 pounds less than he was entitled to, 
if legal tell had been taken. Held, that as the amount of the forfeiture sued for was 
fixed by law, the introduction of such proof could only be offered for the purpose of 
showing that plaintiff was aggrieved by defendant’s failure to comply with the requi- 
sitions of the law, and could not therefore be complained of by defendant. Spencer v. 3 
Medder. - = “ f. i ‘i E g ‘ Fa 458 4 


MORTGAGE. ; 


oti ee a ie le 2 


| 


The circuit court has jurisdiction over a suit for the foreclosure of a mortgage, as well 
after the death of the mortgagor as befure. Ayres v. heirs & rep. of Shannon. 282 


NEW MADRID CERTIFICATE. 


— 


Sez Esectment, Ist pivision, 3, 4, 5, 6. 
NEW TRIAL. 


Where the circuit ct. grants a new trial, the correctness of their judgment in so doinz, 

cannot be reviewed by a writ of error, until the cause is finally disposed of in the 

court below. Martinv. Hays. - - - . - : - . 62 

See Petition in Debr, 1. 

The finding by the jury of excessive damages, not warranted by the evidence, is good 

ground for a néw trial; and the refusal of the court to grant one, under such circum- 

stances, is error, which will be corrected in the supreme court. Pratt v. Blakey. 205 

A motion for a new trial cannot be entertained after the lapse of four days from the 

trial; but the court, upon suggestion of counsel or otherwise, has the power to grant a @ | 

new trial, even after the expiration of that time, for reasons appearing to the court; 

the sufficiency of which reasons may, however, be brought up by writ of error. Tomp- 

kins, Judge, dissenting. 4 
McGirk, Judge.—Held, where the motion was made within the four days, the court 

might allow the revsons to be filed after the expiration of the four days, but if neither 

motion nor the reasons for the motion be filed within the four days, the power of the 5 

court over the sitbject ceases. Williams v Cir. Court of St. Louis Co. . 248 6 
5 A refusal to grant a new trial, on motion made more than tour days after the trial. is 

not error. Allen & Dougherty v. Brown. - - - - : - 323 
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6 Where the evidence before the jury is nearly balanced, the court properly refuses to 
grant anew trial. Mulliken v. Greer. - - - . - ° 489 

7 See Practice, 22. 

Bg 6“ 6 27. 

9 Where the evidence is various and contradictory, or where the bill of exceptions does 
not profess to give all the evidence, the supreme eourt will not interfere with the de- 
cision of the circuit court, and order a new trial. Vaughn v. Montgomery. 529 

10 These general principles, in relation to granting new trials, have special force in 
cases like the present, founded on torts. in which, trom the evidence disclosed, nothing 
more than nominal damages could be asked or expected. - - - 1b 


NON SUIT. 


See Practice, 7. 
NOTICE. 


1 A person having a claim against the estate of a decedent, and wishing to give legal 
notice to the administrator of such claim, must state in his notice its nature, whether 
he claims in his own right or by right of his wile,&c. Dorsey vy. Burns, admr. of 
Burns. - - - - - - ~ - - - ~ 334 

2 A return by a constable in these words. “served the within by reading the same in 
his presence, Feb. 14, 1838, E. Taylor,” is defective, because it does not specify in 
whose presence it was read, nor is officially subscribed; but if defendant appears in 
the circuit court and goes into tsial without objecting to such service, he cannot af- 
terwards avail himself of such error. Spencer v, Medder. - - . 458 

3 See Guaranty. 

4 The service of a summons by a deputy constable should be in the name of his princi- 
pal, but the defendant by appearing and defending the action, waives any defect in 
the service of the summons. .Mliweod v. Reyburn. - - - - 533 

6 See Bill of Exchange. 


PARTNERSHIP. 


1 One partner cannot maintain assumpsit against another partner, whilst the partner 
ship concerns remain unadjusted, Stothert v, Knor. : : - : 112 
2 See Deed of Assignment, 4. 


PERJURY. 


See Sianver, No. 1. 
PETITION IN DEBT. 


! Petition in debt. Plea, non est factum, &c. Judgment against defendant, and mo- 
tion for a new trial, on the ground that the instrument sued on was not filed in the 
clerk’s office along with the petition. Held, that the objection, if any, could only be 
taken advantage of in the court below by motion to dismiss, or it might have been 
e cause for continuance, but that defendant waived such objection by pleading, &c. 
Vhite & Cross v. Collier. - - - + - - - 82 

2 See Pleading, 6. 

3 Non assumpsit is not a good plea to an action of debt by petition in debt. Hoover et 
al v. Hays. - - - - 125 


4 Petition in debt may be maintained on any instrument for the direct payment of mo- 
ney or property, even though the same instrument should contain some immaterial 
collaterel obiigations. Casey v. Barcroft. - - + . - 128 

5 See Amendments. 

6 In ® petition in debt, brought by an administrator on a note given to his intestate, 
besring date subsequently to the iettcrs of administration, it is not necessary, as it 
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would be in a comnron law action, to aver in the petition, that the note was incorreet« 
ly dated; but the defendant, if he desires to put in issue that seeming variance, can 
do so by his pleas. Hamitlion, admr. of Rundieti, v. Stewart. - a a 
7 In copying the note sued on, in the petition, plaintiff copied the word “after” twice, 
by mistake; which mistake he was, on motion, allowed to rectify. Thereupon defen- 
dant moved for a continuance, which was refused; and a new trial, which was also 
refused. Held, that there was no error in refusing either moiion. Chambers v. Lane. 289 
§ Our statutory ‘petition in debt’ is such alegal statement of the cause of action, as will aus 
thorize a creditor tosue outan attachment thereon. Chenauliv. Chapron & Niedelet. 438 
9 Petitionin dept. Where there has been personal service, and delendat.t pleads within 
the two first days of the term, or at such time before as the court may prescribe, the 
trial must be at the same term; but where there is no personal service, the defendant 
has six days to plead in, and if he so pleads, the cause is continued as in ordinary ac- 
tions. Donaldson y. Anderson et al. . - - : - 480 
10 In petition in debt, brought by a mercantile firm, consisting of several partners, on a 
note executed to them in the name of their firm, it must be averred in the petition that 
the note set out was executed to plaintiffs by that name. Tabor, Shaw & Tatum v. 
Jameson. - - - . - . - : - 494 


PLEADING. 


In an action against a ferryman, for damages, &c., defendant pleaded, that his fees 
were not tendered, and that plaintiff entered his boat without nis assent. Held, to be dou- 
ble, and amounting to the general issue—and therefore bad. Pomeroy v. Donaldson. 36 
2 See Ferries, I. 
3 In an action of debt by an assignee, where the pleas are non est factum and set-off, the 
assignment is not putin issue and need not be proved. Ragland v. Ragland. 54, 
4 Twocounts cannot be joined in a declaration, in one of whieh the plaintiff sues as ad- 
ministratrix, and in the otherin her individual capacity. Yates, atmra- v. Kimmel & 
Taylor. e - x p) ° 2 y = i " 87 
Nevertheless, such misjoinder is cured by verdict, and cannot be taken advantage of 
by motion in arrest. . - - - - - - - - tb 
Petition in debt against three joint obligors—plea, non est factum by two, without af- 
fidavit—under this plea, it cannot be proved that the name of the third obligor (who 
was not served with process,) was not Stephen, as described in the declaration, but 
Samuel. This objection could only be made available by plea in abatement. Thomp- 
son & Price v. Elliott. - - - - - - - - - 118 
Non-assumpsit is not a good plea to an action of deb: by petition in debt. Hoover et 
alv. Hays. - - - ° - - rs i, < a 3 125. 
See Assumpsit, 2. 
Action of assumpsit. Plea, statute of limitations. Replication, that before cause of 
action accrued, defendant removed from the State where the debt was contracted, the 
domicile of said defendant being then and therelofore beyond seas. Held, that the issue 
on such a plea is immaterial, euch a case not being within the proviso to our statute of 
limitations. A repleader ordered. Siiih, admr. of Campanell, v. Bogliolo. 344: 
10 Petition in debt on abond. Plea, that the consideration of the bond was land sold 
by plaintiff to defendant, and that plaintiff represented title to be in himself, whereas 
he had not a complete title, &c. Demurrer filed and sustained. Held, that the facts 
alleged in the plea could not avail the defendant either in law or equity, unless the de- 
fendant would also produce the title bond and show the probability of plaintiff’s ina- 
bility to refund the purchase money, in case of a suitonsueh bond, A bill of dis-. 
covery, alleging the same facts as this plea, would be liable to the same objection. 
Bruffey v. Brickey. - - - - + - - - ~ 395, 
14 Quere. In detinue, (as in trover,) where the inception of the cause of action was 
before marriage, and the action survives to the wife, must husband and wife join? 
Majority of the court think it certain that they may join. Tomrxins, Judge, dissent- 


ing. Haile v. Palmer & wife. 403 


12 In cases of this kind, the declaration must show on its face the interest of the wife; 
and therefore a count, Stating that husband and wife were possessed as of their own 
goods, and that defendant detained them, &c., is bad. - - - tb, 

18 See Assignnment, 3. 

i 6S Attachment, 5. 
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15 See Practice, 15. 

16 “ Bonds and Notes. 

17 “ Judgment, 2. 

18 To an action on a promissory note, a plea, that after making the note, defendant exe~ 
cuted a deed, conveying certain property to defendant on condition that, if defendant 
paid acertain sum of money, being the identical debt secured by the note sued on, by 
a certain day, the deed to be void, otherwise to be absolute, without averring that such 
deed was made and accepted as a satisfaction of the note, is bad. Shaw v. Burton. 478 

49 See Petition in Debt, 9 and 10. 


PRACTICE. 


} Where a motion 1s made to set aside the judgment of the court, and grant a continu- 
ance, becauce of certain facts set forth in affidavits, the aflidavits must be preserved in 
a bill of exceptions; otherwise the appellate court cannot undertake to say whether 
the court below erred or not. Pralt v Rogers. - = - - - By | 
If the court below fails to find a material issue, such error is not cured by our Statute 
of Jeotails. - - - - - - me x a ib 
The failure of a defendant to serve the plaintiff with a copy of his pleas, (in pursu- 
ance of an agreement giving defendant farther time to plead,) is waived by the plain- 
tiff pleading over. Cave & Morris v. Hall, admr cf Sumner. - - 59 
Where the circuit court grants a new trial, the correctness of their judgment in so 
doing, cannot be reviewed by a writ of error, until the cause is finally disposed of in 
the court below. Martin v. Hays. - - - - . - 6: 
On the trial for a capital oflence, ufter the evidence on behalf of the prosecution had 
been closed, and none offered by defendant, by consent of parties, and with leave of 
the court, the jury were dispersed until morning; on the re-opening of the court, the 
counsel for the State re-examined some witnesses for the prosecution that had been 
examined before, and tntrodaced some additional ones. Held, to be error. Mary, (a 
slave,\ v . The Siate. - - - - - - - + 71 
Sce Petition in Debt, I. 

Where plaintiff suffers a non-suit, and makes no motion to set it aside, and no bill of 
exceptions is taken, the supreme court cannot undertake to reverse the decision of 
the court below, whatever may have been the merits of the plaintiff. ?Robbins v. Ste- 
venson & Hord. - < ° < “ = : : 105 

B See Bill of Exceptions, 2.and 3. 

In all cases of appeais froin justices’ courts, the circuit court must enter upa new 

judgment of its own, ana it is error simply 10 affirm the judgmeat of the justice. Cates 

& Gay v. Akerd, - i me . - - - - 124 

0 See Error. 

1 “ New Trial, 3. 

2 Before a party can imiroduce testimony, he must show its relevancy to the fssue. 
Bruffey v. Brickey. ° 3 ae 7 3 . - ° 395 

3 Sce Scire Facias, }. 

4 ln assumpsit against A. and B. and attachment against their property, the parties 
were not served with process: but on the }@th day of the term, they filed a motion for 
the dissolution of the atteehment, which prevailed. Held, that the motion was a sufli- 
cient uppearance in court to xuthorize the same steps to be taken as though they had 
been duly summoned. JVhkiling ¢: a! v. Budd. - - - - 443 

1S After such constructive appearance, defendants should be allowed six days to file 
their pleas in, or until the end of the term; and it is error for the court to give judg- 
ment by default against them onthe same day of their motion, unless the court should 
be about to adjourn on the same ear. - - - - 1b 

16 In an action of trespass ayainet three joint trespassers, after the jury were sworn and 
betore any evideuce was oiiered, the court, at the instance of the plaintiff, directed the 
Jury to find a verdict of ‘net guilty’ as to one of the defendants, who, thus released, 
was immediately oxamined in chief on behwlfof plaintiff, Held, to be error—whether 
the plaintiff could have entered 2 noli prosegut alter the issue was made up and the 
jury charged, or not, it was at lerst contrary to the rules of practice and dangerous to 
the administration of jusice, thet the court shéu!d allow the plaintiff to discharge 
the aetion as to one of the defendants by a verdict, for the purpose of using him as a 
witness, Gearhart ef al ¥. Smaliwood. - - - . - 452 
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17 See Notice, 2. 

18 Petition in debt by assignee — one of two joint and several obligors. Pleas, 
non-assigument and payment, ssues taken. Plaintiff proved the assignment, but 
did not read the bond in evidence—defendant offered no proof of payment. Judgment, 
that plaintiff recover, &c. Held, that .be court, acting as a jury, did not err in finding 
for plaintiff, notwithstanding he failed to read his bond as evidence of indebtedness, 
for the making of the bond was not denied and was in possession of the court. Arm- 
strong v . Prewiit. - - - . - - - - 76 

19 It was unnecessary to find the issue of payment, as the defendant offered no evi- 
dence to sustain his plea, and if it were, the general finding of the court © at plain- 
tiff recover,” &c., was at least an indirect re sponse to that issue. 

20 After an appeal taken to the circuit court it is too late for the plaintiff to objects for 
the first time, that the original agreement was not filed with the justice before suit 
brought, as the eireuit courtis directed by the statute to try the cause anew, “without 
regarding any error, defect or other apertagiion | in the spOnsemANge of the justice.” 
Sublett & Vasquies v. Noland. ' . . 

21 Where no application has been made forac ontinuance, and no motion for anew trial, 
the supreme court will presume that the party complaining sustained no injury by the 
exercise of a discret:onary power vested in the circuit court. Kiser et al vy. Wilkes, 519 

22 In reviewing the judgment of the circuit court. the supreme court will presume that 
the ciicuit court cecided correctly until the contrary ap pears; especially when the 
supreme court is called upon to reverse the judgment of the circuit court for refusing 
to grent either a continuance ora new trial. Steel v. McCutchen. 

23 A party to a suit cannot complain that the court erred in expounding the law in his 
favor. Stewart v. Small. ; 525 

24 This may be aa subject matter of complaint for the other party ybut not for the party 
in whose favor the error was committed. a 

25 A party will not lose the benelit of a verdict in n his favor, on account of idle words 
spoken to a juror, by onc of the crowd in the court house; especially when no misbe- 
havior is charged either on the juror or on the party in whose favor the verdict was 
rendered. . 

26 This court wi.l raise e every reasonable presumption to sustain the judgment of the 
circuid court. u 

27 Where a witness was in attendance part of the term, and then absented himself be- 
fore the trial, without leave, the court very properly refused to grant a new trial on 
account of the absence of such witness. o 

28 ‘The party in such case, was guilty of gross negligence in not having demanded an 
attachment against his absent witness. ) 

29 The bill of exceptions, after rehearsing some evidence, proceeds: "sthe court then 
gave the following instruciions,” &c. Held, that such a statement does not exclude 
the conclusion that there was other evidence given, and the presumption, in such 
cases, will always be meade in favor of the procecdings of the circuit court, Vaug 
v. Montgomery. ‘ A 5 a E X ; 

30 See Justices’ Courts, 9. 

31 In the trial of cases in the circuit court, brought by appeal from a justices? court, the 
same rules of evidence must be observed in the former us in the latter court. Aliwool 


v. Reyburn. , ; ; . ; ; : ‘ ae 
PUBLIC LANDS. 
See EmBLeMENTS. 
RECORDS. 


See Evipence, 1st Division. 


RETURN, (OF FICERS.) 


1. See AmenpDNeENTS, }. 
2. “ Noricz, 2 and 4. 
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SCHOOL LANDS. 


Bond was given to the commissioner of school !ands and his successors in office, pursu- 
ant to the provisions of the act of L7th Jan. 1831. After the repeal of this act by the 
law of 1835, and the transfer of she duties of the commissioner to the county court, it 
was held, that suit could not be instituted on such bond in the name of the commiss 
missioner, whose cffice had expired, and who was not legally entitled to receive the 
money for which the bond was given. Casey v. Barcroft.  . : - 128 


SCIRE FACIAS. 


A scire facias is a sutt within the meaning of the 2d sec, Rev. Code, 462, and judgment 
cannot be rendered on it until the aext term after the one at'which defendant is bound 
to appear. Milsap v. Wildman. ; ; " , - ‘ 425 


SEAL. 


To constitute a sealed instrument, under our statute, !t must express on its face to bo 
sealed, and the signer must afhx a scraw! to his name by way of seal. A mere flourish 
at the end of the signature, not made by way of seal, is insufficient. Grimsley v. 
admr. of Riley. ; ; : : ‘ . ; : 2380 


SECURITY. 


See Apreat Bonn, 1, 2 and 3. 


SHERIFFS*-SALES. 


Sere Esyectment-—Derence, 5. 


SHERIFFS’ DEEDS. 


The mode of acknowledging sheriff’s deeds is regulated by Rev. Code, page 370, sec. 
2i—the clerk’s certificate need not state. as in ordinary conveyances, that the grantor 
was personally known to him. Laughlin v. Stone. . ee ee 43 


See Ejectment—Defence, 1, 2 and 3. 
SLANDER. 


An oath administered by a justice of the peace, before arbitrators, on a parol submis- 
sion not made arule of court, is nota judicial oath—nor will its falsity constitute le- 
gal perjury. Hence, to charge a person with having eworn falsely on such an occa- 
sion, is not actionable. Mahan v. Berry. . . ere : 2) 
See Limitations, 4. 


SLAVES. 


The 35th sec. of the Sth art. of the act concerning crimes and punishments, which 
authorizes an action for damages ngainst the owners of slaves for certain offences com- 
mitted by their s'aves, does not extend toa case where the slave of plaintiff has been 
killed by the slave of delendant—it being an injary tw his property not specified in 
the 3d article of the sameact. Jennings v. Kavanaugh, : 

2 See Marriage Contracts. 

3 See Evidence, 13:h subdivision, 2. 


SPECIFIC PERFORMANCE, 
Ses Cuancery—Jurispiction, 4. 
“ «+ PLEADINGS. 
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SPECIAL TERM, (CIR. COURT.) 


Under our statute, authorizing the circuit judge, on being informed that a peraon is 
in custody charged with crime, to erder a special term, &c., an order directed to 
the clerk, stating that such aterm will be held at a specified time, aud directing’s 
grand jury to be summoned, without stating the object of holding such term, though 
sromewhat informal, is yet legal. Mary (a slave) v. The State. 71 
This statute embraces not only such cases as have been passed upon by a grand j jury, 
but also where the defendant has been charged before a magistrate. ‘Consequently, 
the court has the power of directing a ——— jury to be summoned to such hie 
term. . . . . . ° . . 


STATUTE OF FRAUDS. 


An agreement between A. and B. that A. shall serve B. five years, in consideration of 
certain things to be done by B., is within the statute of frauds, and must be in writing 
in order to support an action. Pitcher v. Wilson. . 


TRESPASS 


See Practice, 16. 


TROVER. 


See EmMBLEMENTS. 
“« Pyzapinc, It and 12. 


TRUSTS. 


Seer Marriace Conrracts. 
‘6 CONVEYANCES, 1. 

“ Deep oF AssiGNMENT. 
“  Jnsotvent Destors. 


VENUE. 


Indictment in the St.. Louis circuit court for adultery—-venue changed to Jefferson coun- 
ty, on application of defendant, and on his affidavit that the Judge was prejudiced 
against him. Held.that although the statute did not nilow a change of venue for 
that cause, and that it was error to a low it on the affidavit; still, as the change was 
procured by detendant for his own case and convenience, and to a court having com- 
petent jurisdiction of that species of offence, this court will not reverse the judge 
ment of the circuit court on the application of defendant, on aecount of such illegal 
change o* venue. 

NarTon, Juage, dissentec—holdi ing that the case, when sent to Jefferson county, was 
coram non judice—that the circuit court of that county, not having jurisdiction of that 
cause, the consent of defendant could not confer jurisdiction, Porter v. The State. 538 


VERDICT. 
See Pasapinc, 4 and 5 
WILLS. 


1 A. died, leaving his wife devisee and executrix during her lifeor widowhood. After 
proving the will, &c.,the widow contracted several debts for the benefit of the estate, 
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for which she gave her individual notes, and then intermarried with one M. Held, that 
the administrators of the estate, appointed by the county court on the marriage of 
the widow, pursuant to the provisions of the will, were liable to M. for the amount of 
those notes, as so much money paid to the use of the estate. Maupin v. Boyd & 
Bryant. f : . ° . : : ‘ 
Chancery— Wills. 
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WITNESSES. 
See Practiez, 27 and 28. 
“© Evipence, 12TH ptvision, 1. 


WRITS. 
Where process does not run in the name of the State, the defect is fatal and cannot 
be cured by the appearance of the defendant. Little v. Little. : d 227 
A summons running in the words “State of Missouri,” is as valid as though it ran in 
the name of “The State of Missouri,” Spencer v. Medder. : ; 458 
4 





